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Law, Medicine and the Mass Media:
Uneasy Partners
By BERNARD RUBIN*

I
Introduction
Legal, medical and media professionals are uneasy partners
in a society which has increasingly placed them and their institutions in positions of authority and responsibility. Fundamental to this uneasiness is that the men and women of the
law and medicine have traditionally feared publicity and publication of ideas in anything but the most professional of media.
Faced with the public's increasing demand for answers to issues of the most pressing significance, these traditional restraints and the general attitudes they foster must-and have
begun to-fall by the wayside. More, however, is needed in the
way of change.
The attitudes of the two professions as well as the attitudes
and practices of the media must be revamped so that the public is given the broadest and most accurate possible debate on
public issues by these highly informed individuals.
This article will first examine the traditional restraints on advertising and professional speech and how they now reflect
outdated attitudes about the relationship between the media
and the professions. The article will then discuss the performance of the media in airing legal and medical issues before the
public and how that performance should be improved.' Finally, this article will pinpoint the sources of the uneasy relationship between legal, medical, and media professionals in
managing society and suggest a course for faster change toward public benefit.
* Professor of Political Science, Boston University, Boston, Massachusetts.
1. See text accompanying notes 2-69, infra, regarding professional advertising.
See text accompanying notes 96-103, infra, regarding media performance.
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II
Professional Oversight of Mass Media Through
Control of Professional Publication
A. American Medical Association Efforts
Aristotle's summation that "Medicine begins in philosophy:
Philosophy ends in medicine, 2 is ever more vital to physicians
and their co-workers, who face up to the implications of medical technologies and the impacts of those technologies upon
social values. A physician is a social entrepreneur in the strictest and the broadest senses. Working with his art, his craft and
his science, the steady burden upon his shoulders is to be a
leader of the community actively striving to keep it as humane
as possible.
Dr. Daniel Charles Tosteson, Dean of the Faculty of
Medicine of Harvard Medical School, notes that "[t] he growing
power of medicine has brought the profound ethical and moral
issues surrounding the beginning and ending of life to the level
of practical decisions."3 Dr. Tosteson goes beyond the obvious
concerns faced by the medical profession, beyond the abortion
related or otherwise life and death related issues before the
community, to the broadest concerns of the practitioners of
medicine.
Poverty and bigotry still impose unhealthy living conditions on
vast numbers of human beings. War itself can be viewed as the
ultimate social disease. More recently, our capacity to make
new chemicals and to develop such non-solar sources of energy
as nuclear power have created threats to human health ....
Medical education should ensure that students form blueprints
containing the dimensions of man as a social being and expressing the roots of medicine in sociology, psychology,
economics,
4
political science and other social sciences.
In person and through the mass media, the healer is obliged
to stand for what is just. Despite this obligation, many physicians have been discouraged by codes of professional conduct
from promoting justice through advocacy by way of the mass
media. Just how far the medical professional should go to advocate and publish widely his views to the citizenry has been
the subject of many rules of professional conduct., The issue is
2. Tosteson, Learning in Medicine, 301 NEw ENG. J. MED. 690-91 (1979).
3. Id.
4. Id. at 691.
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implicit in the American Medical Association (A.M.A.) standards of conduct relating to advertising.
1. The A.M.A. Code of Ethics
Despite the views of Aristotle and Tosteson concerning the
relationship between the medical professional and the public
vis a vis the mass media, medicine has been described as "an
art in which science is employed."' This pervasive attitude
has, in part, been used as justification for harsh restraint imposed upon public debate of controversial medical issues by
medical professionals.6 Until most recently, the attitude
among some leaders of the medical profession has been that
the issues faced by the profession are far too complex to be
understood by the public reached by the mass media; it was
felt that debate on these issues must be reserved to strictly
professional circles.' Not until recently have the ideals expressed by Dr. Tosteson been taken seriously by medical professionals as a desirable goal for communications to the public.
Recently, movement away from professional strictures on
professional publicity has occurred in response to governmental pressure, developments of medical practice and outlook, increased recognition of the legal rights of patients, and the
changing status of other health professionals. The House of
Delegates of the American Medical Association accepted the
relaxation when it adopted a new code of ethical principles for
medical practice in July of 1980.8 For instance, this code provides for the right of physicians to advertise their fees and
services. 9 Additionally, the 1980 pronouncement of the council
d'haute addresses a wide range of professional concerns including: competent medical services with "compassion and re5. "Not only a science; it is also an art.

. .

it deals with the very process of life,

which must be understood before it may be guided." Theophrastus B. Hohenheim in
BRUSSELL, DICTIONARY OF QUOTABLE DEFINITIONS 366 (Prentice Hall, Inc. 1970).

6. See Gold, Wiser Than the Laws?: The Legal Accountability of the Medical Profession, 7 AM. J. LAW & MED. 145-81 (1981); see also, A. RosoFF, INFORMED CONsENT 357-

58 (1981).
7. See generally Sade, Medical Care as a Right: A Refutation, 285 NEW ENG. J.

MED. 1288 (1971); McGee, To Hell with All Those Laws-Let's Be Good Doctors!, MED.
ECON., Jan. 26, 1976, p. 92; Ingelfnger, Arrogance, 303 NEW ENG. J. MED. 1507 (1980).
8. Reinhold, A.M.A. FacingLegal Pressures,Adopts Less Rigid Code for Doctors,
N.Y. Times, July 23, 1980, at Al, col. 4.
9. A.M.A. ETHics CODE § V, adopted by the House of Delegates of the AMA, July
22, 1980; see N.Y. Times, July 23, 1980.
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spect for human dignity"; 10 honesty and efforts in exposing
physicians who are deceptive, fraudulent or "deficient in character or competence";" respect for the law and "responsibility
to seek changes in those requirements which are contrary to
the best interests of the patient." 2 Most significantly the new
code admonishes members of the Association to make "relevant information" available to patients,, colleagues and the
public. 3
The restraint of earlier strictures upon A.M.A. members was
loosened, in part, because of pressures from the Federal Trade
Commission ("FTC"). The FTC had earlier ruled that free
competition was restrained by the anti-solicitation ban in the
previous code of ethics. 4 Added pressure was placed on the
House of Delegates by lawsuits brought on behalf of chiropractors who contended that under the old code,'" medical doctors
were restrained from referring patients to them or accepting
their referrals. Under section three of the old code, the
A.M.A.'s policy was that "a physician should practice a method
of healing founded on a scientific basis; and he should not voluntarily associate professionally with anyone who violates this
principle."' 6
2.

Opinions of the Judicial Council of the A.M.A. on
Advertising Ethics

Considerable study has been done regarding medical advertising since the new code of ethics was propounded. In an effort to promote ethical advertising, the Judicial Council of the
A.M.A. established ground rules for the use of mass media in
its authoritative Opinions:
There are no restrictions on advertising by physicians except
those that can be specifically justified to protect the public
from deceptive practices. A physician may publicize himself as
a physician through any commercial publicity or other form of
public communication (including any newspaper, magazine,
telephone directory, radio, television or other advertising) pro10. A.M.A. Emics CODE § I.
11. Id.at § II.
12. Id.at §I.
13. Id.at § V.
14. American Optometric Ass'n v. F.T.C., 626 F.2d 896 (D.C. Cir. 1980).
15. Reinhold, A.M.A. FacingLegal Pressures,Adopts Less Rigid Code for Doctors,
N.Y. Times, July 23, 1980, at Al, col. 1.
16. A.M.A. ETHics CODE. § III.
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vided that the communication shall not contain any false or
misleading
statement or shall not otherwise operate to
17
deceive.
Physicians are warned that "[aIggressive, high pressure advertising and publicity may create unjustified medical expectations,"1 8 and are urged to communicate "to the public in a
direct, dignified and readily comprehensive manner."19 "Testimonials of patients [lauding the] skill or the quality of [a physician's] professional services should not be publicized
[because such] are extremely difficult, if not impossible, to
verify or measure by objective standards. ' 20 Among other ethical cautions given to physicians is the warning that a patient's
health condition may not be discussed "with the press or the
public without the patient's consent or in the event of his incapacity, the family's consent."'" General references to the patient's health that are matters of public record, such as the
classification of minor injuries or similar general diagnosis as
good, fair, serious, or critical are permitted.2 2
The A.M.A. has taken the high road in regard to mass media
medical profession relations. The right to advertise, which derives from the First Amendment, has generally been enhanced
by the Code. However, it remains to be seen how the rules set
out in the A.M.A.'s Opinions will work when disciplinary committees examine specific situations. Hopefully, the tone of the
Code will predominate and publication by physicians, of both
commercial and advocative speech will continue to grow.
American Bar Association Efforts

B.
1.

The Social and PoliticalContext of Public
Communications by the Legal Profession

The skills of the lawyer are indispensable to individuals and
groups anxious to protect their rights. 23 As a result, lawyers are
the key negotiators in our society. 24 They are involved in the
17. Current Opinions of the Judicial Council of the American Medical Association
12 (1981) section 5.01.
18. Id. at 12.
19. Id.
20. Id. at 12-13.
21. Id. at 14, section 5.03.
22. Id. at 15, section 5.04(D).
23. See generallyIn re Primus, 436 U.S. 412 (1978), discussed in text accompanying
notes 56-59, infra.
24. See, for instance, G. NIERENBERG, THE ART OF NEGOTIATING 10-11 (1968).
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representation of every class of citizen and every type of professional. They are forever monitoring and administrating
business and industry. They are the occupants of vital offices,
both legislative and governmental. Lawyers are our advocates.
It has often been commented that we are a government built
on laws and not men. 25 Successful advocacy by attorneys becomes all important; advocacy shapes the public policy of the
future. As a result, the legal profession plays a tremendous
role in our lives as individuals and in the life of our democracy.
It sometimes appears that if we ever discovered that our government was built on men rather than on laws, those men
would be lawyers.
The advocacy system is based on the fundamental principle
that individuals litigate to achieve the best protection of selfinterests. When cases are judged by worthy legal rules which
are derived from and uphold community-wide goals, justice is
done both for the litigants and the community.
Advocacy, however, is so dominant in legal repertoires that
truth can be lost or buried when lawyers forget that they must
uphold the law beyond any consideration of how any case may
turn to the advantage of their client. The criticism of former
Federal District Court Judge Marvin Frankle that too many
lawyers are "hired guns

'2 6

must be taken seriously. Even so,

rights ultimately depend upon the virtues of the attorney's ar.gument, not upon an attorney's ability to exert power or influence. But because of the role played by the lawyer in our
society, it is incumbent upon him as a professional advocate or
judge to speak up for what is right. Concomitantly, he must
take care not to defend restraint upon speech which is capricious or the result of the powerlessness of persons to present
their views in recognized forums.
It might be assumed that because of their noble duties, lawyers would be the last professional group to countenance undue restraint upon their rights to speak up and to publish in
the mass media. That is not so!
In their roles as advocates and judges, lawyers have approached the subject of their own right to speak and to advertise too gingerly. Anxious to cloak professional advertising in
25. John Adams, MASS. CONST., Declaration of Rights, art. XXX (1780). See 15
A.B.A.J. 747 (1929).
26. Stern, Lawyers and Ethics, The N.Y. Times, August 4, 1980, at A21, col. 2.
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the robes of respectability and responsibility, 27 many lawyers
have forgotten that the right to advertise is derived from basic
assumptions about freedom of expression which are tied to
First Amendment protections for all citizens.28 The right of
each lawyer to decide how and when to advertise and to publish has always been tenebrously defended within the profession. Such rights, as they exist solely within the clear and
limiting professional restrictions upheld by the American Bar
Association and similar professional organizations, give
credence to the assailable rationale that First Amendment
freedoms are divisible and classifiable according to each citizen's economic, social, political, or professional status. Lawyers are essentially being suppressed in their First
Amendment rights, through private regulation, as citizens and
professionals.
Acceptance in the law of any dogmatic limitations on freedom of expression, without the proven fact of a grave danger to
be avoided,29 must inevitably lead to government of men and
not of laws. While it is certainly more convenient to establish
rules of professional conduct relating to all forms of publication, the Constitution does not authorize limits on speech for
the sake of convenience. Apparently, judicial opinion, legal
precedent, and even the legal profession are beginning to
adopt this view of professional speech.
2.

Commercial Speech: Revisions of the FederalDoctrine

The United States Supreme Court has in recent years reviewed "commercial speech" cases in a manner which doctrinally supports great latitude for the rights of professionals to
advertise.3 0 However, this has been but an evolving trend; the
27. Douthitt, Reflections of a Country Lawyer, 43 TEx. B.J. 332 (1980).
28. "The constitutidnal issue in this case is only whether the State may prevent

the publication in a newspaper of appellants' truthful advertisement concerning the
availability and terms of routine legal services. We rule simply that the flow of such
information may not be restrained, and we therefore hold the present application of
the disciplinary rule against appellants to be violative of the First Amendment." Bates
v. State Bar of Arizona, 433 U.S. 350, 384 (1977).
29. The accepted interpretation of freedom of speech requires the application of
the "clear and present danger" test developed in Schenck v. United States, 249 U.S. 47
(1919). The case established that Congress may pass laws which abridge the right to
free speech provided that speech presents "a clear and present danger that... will
bring about the substantive evils that Congress has a right to prevent." Schenck, 249
U.S. at 52.
30. In Virginia State Board of Pharmacy v. Virginia Citizens Consumer Council,
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highest court has not yet abandoned the concept of "commercial speech" bereft of full First Amendment protection."
In Virginia State Board of Pharmacy v. Virginia Citizens
Consumer Council,32 the United States Supreme Court overturned a state law prohibiting pharmacists in Virginia from advertising prices for prescription drugs. Justice Blackmun
stated for the Court: "[In Bigelow v. Virginia . .. [wje re-

versed a conviction for violation of a Virginia statute that made
the circulation of any publication to encourage or promote the
processing of an abortion in Virginia a misdemeanor ....

We

rejected the contention that the publication was unprotected
because it was commercial. 33 Blackmun also noted:
Here, in contrast, the question whether there is a First Amendment exception for "commercial speech" is squarely before us.
Our pharmacist does not wish to editorialize on any subject,
cultural, philosophical, or political. He does not wish to report
any particularly newsworthy fact, or to make generalized observations even about commercial matters. The "idea" he
wishes to communicate is simply this: "I will sell you the X
prescription drug at the Y price.

..

.

. Advertising, however

tasteless and excessive it sometimes may seem, is nonetheless
dissemination of information as to who is producing and selling
what product, for what reason, and at what price.35 . . . What is

at issue is whether a State may completely suppress the dissemination of concededly truthful information about entirely
lawful activity, fearful of that information's effect upon its disseminators and its recipients. Reserving other questions, we
conclude that the answer to this one is in the negative.36
Virginia State Board of Pharmacy clearly handled the less
425 U.S. 748 (1976), the United States Supreme Court recognized that commercial

speech is entitled to some First Amendment protection. Commercial speech is protected to a lesser degree than other modes of speech and the Court noted that the
"time, place, and manner" of speech is subject to regulation. This decision paved the
way for professionals who wish to advertise. In Bates v. State Bar of Arizona, 433 U.S.
350 (1977), the Court struck down a restraint upon attorney advertising imposed by the
Arizona State Supreme Court.
31. " his Court has unequivocally held that the streets are proper places for the
exercise of the freedom of communicating information and disseminating opinion. ...
We are equally clear that the Constitution imposes no such restraints on government
as respects purely commercial advertising." Valentine v. Chrestensen, 316 U.S. 52, 54
(1942).
32. 425 U.S. 748 (1976).
33. 425 U.S. 748, 759 (1976), citing Bigelow v. Virginia, 421 U.S. 809, 819.
34. Id. at 760-61.
35. Id. at 765.
36. Id. at 773.
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speculative areas of advertising: deceptive advertising, per se,
was not at issue. 7 Blackmun carefully added a footnote to his
opinion directly referring to advertising by professionals:
"Physicians and lawyers ... do not dispense standardized

products; they render professional services of almost infinite
variety and nature, with the consequent enhanced possibility
if they were to undertake certain
for confusion and deception
38
kinds of advertising.

1

In 1977, the Supreme Court in a 5-4 decision in Bates v. State
Bar of Arizona 39 struck down state regulation of newspaper
advertising for "routine" legal services. The Court did not,
however, limit restraint of false, deceptive or misleading advertising. ° Furthermore, the Court will allow reasonable controls
on the time, place and manner of otherwise permissible advertising.4 Habits, indeed, die slowly; unfortunately, the number
of Americans who learn about the wheres, whos, whys and
whats of legal protection and assistance grows at an equally
slow pace.4
There are, however, some encouraging signs. In October of
1980, the New York Court of Appeals ruled that "two Suffolk
County lawyers who had mailed solicitation letters to 7,500
homeowners in 1977 were entitled to do so under the First
Amendment.

'43

Alexander D. Forger, President of the New

York State Bar Association, received the decision and com37. Id. at 771.
38. Id. at 773 n.25.
39. 433 U.S. 350 (1977).
40. The Court did not address the issues associated with "advertising claims relating to the quality of legal services," 433 U.S. at 366. The Court stated: "[Such claims]
are not susceptible of precise measurement or verification; accordingly such claims
may be so likely to be misleading as to warrant restriction." Id.
41. 433 U.S. at 384.
42. The Bar: An Inward Look in the Mirror, 68 A.B.A.J. 54 (1982). Based on findings from a 1977 (three year) survey conducted by the American Bar Association
("A.B.A.") and entitled, "The Legal Needs of the Public," the A.B.A. survey committee
concluded that "[c]learly, the public needs more and better information about the cost
of legal services." Apparently, the findings of the survey sent "shock waves through a
sizeable segment of the practicing bar." According to the findings, "[tjhese were lawyers who had long disputed the existence of 'vast unfulfilled need' for legal services
among low- and middle-income families. They contended that claim was a myth lacking valid substantiation. But the survey provided solid evidence to the contrary; it
showed that fully one third of the adult population in the United States had never used
the services of a lawyer and why they had not." Apparently, the public's lack of sufficient information about legal service plans "touched off in the profession renewed
searches for more effective methods of communication .... " Id. at 55.

43. In re Koffler v. Joint Bar Association, 51 N.Y.2d 140, 423 N.Y.S.2d 872 (1980).
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mented that he was delighted with the decision, as "[iut will
help to make known the availability and cost of legal services." An opposing view came from Harold A. Mahoney, President of the Nassau County Bar Association,4 5 who
characterized direct mail advertising as "a shame" and stated
it was too commercial to be ethically proper.4 6
In Linmark Associates v. Township of Willingboro the New
Jersey Township of Willingboro, in response to racially motivated anxieties over panic sales of homes by white owners,
banned "For Sale" and "Sold" signs on residential property. 47
It was alleged that the ban had a positive aspect in that it made
townsfolk less fearful of racial issues when solicitous lawn
signs of homeowners attempting to sell out were not seen. It
was observed by town governors that stable, integrated housing was the goal of the ban: a "white flight" panic would not be
fed if there was no apparent justification for it. And in any,
case, they noted, other forms of advertising were not affected
by the ban.
There is much First Amendment significance in Justice
Thurgood Marshall's majority opinion in Linmark Associates.
His commentary was blunt: good intentions cannot be fur..
thered by bad law. "If the dissemination of this information
can be restricted," he said, "then every locality in the country
can suppress any facts that reflect poorly on the locality....
Virginia Pharmacy Bd. denies government such sweeping
powers. ' '48
Despite new relaxations on advertising of prices and services, lawyer communications which may lead to vexatious litigation are generally barred under the First Amendment.4 9 For
44. Castillo, Bar Groups Split on the Use of Mailsfor Advertising, N.Y. Times, Oct.
23, 1980, at B1, col. 1.
45. Membership in the New York State Bar Association is estimated at 30,000; the
Nassau County Bar Association estimates its membership at 3,500. Id.
46. The following is one illustration of what has been held to be too commercial in
court or governmental regulatory agency rulings. Prior to May 24, 1978, advertisements
of the prices of eyeglasses or contact lenses were restricted wholly or in part by the
state legislatures or professional groups in 43 states. However, on that date, the Federal Trade Commission in an effort to foster competition, ordered that restrictions of
advertising of eyeglasses be lifted. The F.T.C. estimated that consumers might save as
much as $400 million yearly as a result. See Lyons, F.T.C. Ordersan End to Curbs on
Advertising of Eyeglass Prices, The N.Y. Times, May 25, 1978.
47. 431 U.S. 85 (1977).
48. 431 U.S. at 96-97.
49. The holding in In re Primus, 436 U.S. 412, 436-37 (1978), in which the Court
dismissed the State's interest in preventing vexatious litigation, is limited to that case.
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example, in-person solicitation of an accident victim by a law50
yer was not allowed in Ohralikv. Ohio State Bar Association,
a 1978 case involving application of the Ohio Bar Association's
professional conduct regulations.
In Ohralik the Supreme Court decided that "the State--or
the Bar acting with state authorization-constitutionally may
discipline a lawyer for soliciting clients in person, for pecuniary gain, under circumstances likely to pose dangers that the
State has a right to prevent."5' 1 Among the specified solicitation
dangers cited were overreaching, overcharging and misrepresentation.2 The Supreme Court distinguished the solicitation
situation in Ohralik from Bates and cases supporting price advertising rights. Bates presented the Court with advertisement
of terms and availability of legal services, making it possible
for the recipient to respond if he felt motivated. Ohralik dealt
with the factors of in-person solicitation and possible pressure
upon the would-be client.5 3
Legal precedents which uphold the curbing of in-person client solicitation rest on the premise that responsible speech, association and litigation will not, and probably should not, be
hindered by such regulation. In re Primus,5 a companion case
to Ohralik, is a good example of this principle. Acting without
compensation on behalf of a South Carolina branch of the
American Civil Liberties Union, (A.C.L.U.), Edna Smith
Primus, a member of the Bar of that state, addressed a meeting
of a group of women who had been sterilized. It was alleged
that the women submitted themselves to the sterilization procedure after being advised it was a condition to continued eligibility for Medicaid benefits.
Primus surveyed the legal situation for her audience and indicated a lawsuit on their behalf was possible. Subsequently,
Primus learned that the A.C.L.U. was offering free legal representation to those women. She then wrote to one woman who
had shown interest in bringing a suit and gave her information
about the A.C.L.U. offer. Primus also volunteered to visit her
to explain the details and requirements of the lawsuit.
Moreover, the litigation involved in In re Primus was far from vexatious. See text accompanying nn. 56-59, infra.
50. 436 U.S. at 447 (1978).
51. Id. at 449.
52. Id. at 461.
53. Id. at 449-51.
54. 436 U.S. 412 (1978).
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The Board of Commissioners on Grievances and Discipline
of the Supreme Court of South Carolina recommended a private reprimand for Primus on the ground that her letter was in
violation of the anti-solicitation rules of that Court. Upon reincreased
view of the Board's action, the state Supreme Court
55
the sanction, sua sponte, to a public reprimand.
In review, the United States Supreme Court found Primus
had not sought financial reward; only promotion of a specific
political view. 6 While restrictions on solicitation by members
of the Bar were supportable in certain contexts of strictly com..
mercial speech, lawyers could not be prohibited from advanc..
ing their political objectives by private association related
work and litigation. In short, even in a professional context,
lawyers enjoy freedom of association, as other citizens do. 7
C. Sidelights
1. Modification by the American Institute of Architects
Following the lead of their professional brethren in law and
medicine, architects ended a long-standing prohibition on advertising by a vote of 82 percent of the delegates attending the
American Institute of Architects (A.I.A.) annual meeting of
May 24, 1978.58 "Dignified" advertisements are now permitted
in the print media. Television advertising, however, remains
taboo as is the inclusion of photographs in print advertising. It
was said that one stimulant to relaxation of the A.I.A.'s adver55. Matter of Smith, 268 S.C. 259, 233 S.E.2d 301 (1977).
56. 436 U.S. at 434 (1978). The Court stated: "Where political expression or association is at issue, this Court has not tolerated the degree of imprecision that often characterizes government regulation of the conduct of commercial affairs."
57. 436 U.S. at 437-38. The Court specifically stated:
At bottom, the case against appellant rests on the proposition that a State may
regulate in a prophylactic fashion all solicitation activities of lawyers because
there may be some potential for over-reaching, conflict of interest, or other
substantive evils whenever a lawyer gives unsolicited advice and communicates an offer of representation to a layman. Under certain circumstances,
that approach is appropriate in the case of speech that simply 'propose [s] a
commercial transaction,' Pittsburgh Press Co. v. Human Relations Commission, (cites omitted). See Ohralik, (cites omitted). In the context of political
expression and association, however, a state must regulate with significantly
greater precision.
See also, Neil M. Leff, ProfessionalResponsibility, in 1979 Annual Survey of American
Law 497-510, New York University School of Law (Dobbs Ferry, New York: Oceana
Publications, Inc. 1979).
58. Paul Goldberger, Architects Will End Ban on Advertising, N.Y. Times, May 25,
1978 at B1, col. 1.
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tising standards was trepidation over possible antitrust moves
from the Justice Department if the Association continued in its
old advertising rut. 9
2.

State Courts and Policies

Reviews by state courts demonstrate the complexity of advertising regulation of the professions if First Amendment
guarantees are not taken at face value.60 New York State rules
forbidding solicitation by lawyers were upheld against an attorney who utilized direct mail methods to attract real estate
closing business from realtors and homeowners. 61 It appears
he was not publicizing his availability, but soliciting in a manner held to be proscribed.62
In Board of Medical Examiners v. Terminal-Hudson Elec63 the court decided that a California
tronics, Inc. of California,
statute which prohibited price advertising of eyeglasses and
opticians' costs was in violation of the First Amendment by virtue of Virginia Pharmacy and Bates.
Talsky v. Department of Registration and Education64 is a
curious case dealing with what the Illinois Supreme Court decided were "promotional gimmicks unrelated to the professional services provided.

' 65

Talsky, a chiropractor, placed

newspaper advertisements and distributed handbills which advertised the attraction of "Free Chicken," "Free Refreshments"
and "Free Spinal X-Ray.

' 66

The Court held these publications

were not entitled to First Amendment protection under Virginia Pharmacy and Bates.67 With two judges dissenting,68 the
59. Id.
60. See, e.g., Talsky v. Dep't of Registration & Education, 68 ll.2d 579, 370 N.E.2d
173, 176 (1977); Winberry v. Hallihan, 361 Ill. 121, 197 N.E. 552 (1935); People v. Dubin,
367 Ill. 229, 10 N.E.2d 809 (1937); Lasdon v. Hallihan, 377 Ill. 187, 36 N.E.2d 227 (1941);
Klein v. Dep't of Registration & Education, 412 Ill. 75, 105 N.E.2d 758 (1952); People ex
rel Chicago Dental Society v. AAA Dental Laboratories, Inc., 8 Ill. 2d 330, 134 N.E.2d 285
(1956); Cordak v. Reuben H. Donnelly Corp., 20 Ill. 2d 153, 169 N.E.2d 321'(1960); Semler
v. Oregon State Bd. of Dental Examiners, 148 Ore. 50, 34 P.2d 311 (1934).
61. In re Koffler, 70 A.D.2d 252, 420 N.Y.S.2d 560 (1979).
62. See Note, Mail Advertising by Attorneys and the FirstAmendment, 46 ALBANY
L. REV. 250, 251 (1981). See also CommunicationsLaw (Vol. 2, New York: Practicing
Law Institute 1980).
63. 73 Cal. App. 3d 376, 140 Cal. Rptr. 757 (1977).
64. 68 IH. 2d 579 (1979), 370 N.E.2d 173, cert. denied, 439 U.S. 820 (1978).
65. 68 Ill. 2d 579, 370 N.E.2d 173 (1977).
66. 68 Ill. 2d 579 at 583, 370 N.E.2d at 175.
67. 68 Ill. 2d at 594; 370 N.E.2d at 180.
68. Justices Clark and Dooley objected to their brethern's analysis of the contents
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majority declared that advertising by health care professionals
raises "different considerations and risks than are involved in
'
advertising by others. 69

III

Questions of Attitudes About the
First Amendment
Lawyers and physicians, in particular, ought to review most
carefully all current professional associational or state regulatory standards which restrict individual practitioner rights or
privileges to publish notices, news or opinions in the mass
media.
The foregoing review of recent developments affecting advertising by professionals and the related judicial doctrine of commercial speech, stresses professional publishing stakes under
the First Amendment.
A net result of the anti-professional advertising traditions
has been the creation of an anti-publicity mentality that spread
from lawyers and physicians to accountants, architects, social
workers, psychiatrists, pharmacists, opticians and optometrists, chemists and others maintaining professional
accreditation. 0
One of the many arguments against relaxation of advertising
prohibitions in the legal, medical, and other professions has
been that the quality of services would decline. 7 1 The argument is of a subjective nature; it is purely speculative in that
sufficient data to support judicial prior restraint of speech cannot be shown. In a national survey of 186 lawyers taken after
the Court's decision in Bates, 41.7 percent either agreed or
strongly agreed that "[a]dvertising by lawyers will decrease
the quality of services offered." Only 32.6 percent disagreed or
of the advertisements which they felt to be protected by the same Virginia Pharmacy
2d at 599; 370 N.E.2d at 186.
and Bates rulings. 68 Ill.
2d at 590, 370 N.E.2d at 178. See also, Board of Medical Examiners v.
69. 68 Ill.
Terminal-Hudson Electronics, Inc. of California, 73 Cal. App. 3d 376, 140 Cal. Rptr. 757
(1977) and discussion in EDUCATION m COMMUNICATION LAW 516-19 (1980).
70. See, e.g., Talsky v. Dep't of Registration & Education, 68 Ill.2d 579, 370. N.E.2d 173
(1977) (chiropractors); Semler v. Oregon State Bd. of Dental Examiners, 294 U.S. 608
(1935) (dentists); Va. Pharmacy Bd. v. Va. Consumer Council, 425 U.S. 748 (1976)
(pharmacists); Board of Medical Examiners v. Terminal-Hudson Electronics, Inc. of
California, 73 Cal. App. 3d 376, 140 Cal. Rptr. 757 (1977) (opticians).
71. McChesney and Muris, The Effect of Advertising on the Quality ofLegal Serv.ices, 65 A.B.A.J. 1503 (1979).
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strongly disagreed with the statement. 72 In the opinion of researchers Fred S. McChesney and Timothy J. Muris, "[ml ost
lawyers who assert that advertising leading to a price drop
must also reduce quality implicitly assume that they themselves could lower prices only by decreasing quality. '73 The researchers also pointed out that such could be the situation if
"traditional delivery of legal services ' 74 is contemplated. However, if the law firms which advertise "increase their volume
and change their delivery methods ... costs can decrease. If
prices drop because costs fall, quality need not be affected."7 "
Obviously, one interpretation of the preceding conclusion is
that lawyers should not be protected from market forces so
dominant in our everyday decision-making. Lawyers would do
well not to becloud pragmatic, materialistic concerns with extraneous ethical ramblings.
Somehow, "quality" as defined by the professional societies
has become confused with notions of privacy; these notions
have become exaggerated at that. Appropriate confidentiality
has matured into secrecy imposed against the public interest.
Prior to recent developments, regulatory barricades were imposed by state legislatures and professional bodies to prevent
mass
practitioners from notifying potential clients, through7the
6
fees.
and
services
available
of
specifics
the
of
media,
Generations of professionals have been trained to believe
that there is something inherently wrong with professional use
of the mass media, and that the mass media will inevitably
drag professional standards down into the dust.7 7 It is not a
hard task for the most learned and ethical within the profession to jump from the goal of high and somewhat uniform professional standards to the mediocrity of imposition of
unproductive censorship. Societal conditions have changed
since the original codes restricting advertising were drawn up
by professional associations and buttressed by supportive governmental action. Thankfully, government sided with the reformers and against the dangerous charlatans. As citizens and
consumers, we can now have more confidence in professional
72. Id. at 1503.
73. Id. at 1504.

74. Id.
75. Id.
76. See The Bar: An Inward Look in the Mirror, 68 A.B.A.J. 54 (1982).
77. See Semler v. Board of Dental Examiners, 294 U.S. 608, 612 (1935).
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ethics and abilities even though such may be challenged in the
free marketplace of ideas.
Yet recent changes in policy are not-enough; the professions
have not reacted sufficiently to societal changes which demand
greater accountability to the public at large. The concomitant
benefits of publicity continue to be stifled by antiquated notions about the practical utility and desirability of public communication. The protection of professional interests,
particularly on the subject of professional access to the mass
media, is still carried on with too heavy a hand. "Commercial
speech," as a doctrine, is not a substitute for the First Amendment. It is a doctrine which ought to be applied with utmost
precision and should be carefully limited to things which are
indeed "commercial."
Professional associations, state and federal regulatory bodies, legislatures, and courts, should take care to limit themselves to specific proscriptions against deceptive
communications which professionals absolutely must not en..
gage in. Beyond such prohibitions, the professional individual
is a citizen who may, as may all citizens, solicit, publicize, declare, ruminate, speculate, editorialize, or plead, utilizing appropriate forms of mass media communication. Once the!
professional societies, state boards and courts make clear what
may be legally forbidden because of penetrating ethical or sci..
entific responsibilities to the profession, the government and
the public-at-large, the individual professional should be sub.ject to controls no stricter than those exerted over the green.grocer, golfer, mechanic, student or hang-glider afficionado.
Laws protecting society against such things as intentional deceptions, libels, and defamations of character apply to all citizens regardless of role or status in life. This is not to argue in
favor of any absolutist view of the First Amendment espoused
by commentators who would allow no special controls or regulations of any sort on speech. This writer has as much difficulty in appreciating such an extremist interpretation as he
has in trying to fathom why so many physicians, lawyers and
other professionals think the founding fathers had their interests in mind separate from those of the general citizenry.
At the heart of the problem is the inherent distrust of the
public for professional rules which go too far. Advertising
rules are just one example. As we shall see, the public is a
partner along with lawyers and doctors in important legal and
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medical developments, most of which will raise new issues or
solve old problems.
Two Proposals, A and B, were presented to the House of Delegates of the American Bar Association in 1977.78 Proposal B
was termed "directive" by its supporters and critics. Proposal
78. In particular, it states:
(A) A lawyer shall not use or participate in the use of any form of public
communication containing a false, fraudulent, misleading, deceptive, self-laudatory, or unfair statement or claim.
(B) In order to facilitate the process of informed selection of a lawyer by
potential consumers of legal services, a lawyer may publish or broadcast... subject to DR 2-103 the following information in print media distributed or over radio broadcast in the geographic area or areas in which the
lawyer resides or maintains offices or in which a significant part of the lawyer's
clientele resides, provided that the information disclosed complies with DR 2101 (A) and is presented in a dignified manner.
Allowed, in a lawyer's public communication publicity are, among other items:
(1) Name, including name of law firm... professional associates: addresses
and telephone numbers;
(2) One or more fields of law in which the lawyer or law firm practices....;
(3) Date and place of admission to the bar of state and federal courts;
(4) Date and place of birth;
(5) Schools attended, with dates of graduation, degrees and other professional distinctions;
(6) Public or quasi-public offices;
(7) Military service;
(8) Legal authorships;
(9) Legal teaching position;
(10) Memberships, offices... in bar associations;
(11) Membership and offices in legal fraternities and legal societies;....
(14) Foreign language ability;
(15) Names and addresses of bank references;
(16) With their written consent, names of clients regularly represented;
(17) Prepaid or group legal services programs in which the lawyer
participates;
(18) Whether credit cards... accepted;
(19) Office and telephone answering service hours;
(20) Fee for an initial consultation;
(21) Availability upon request of a written schedule of fees and/or an estimate... for specific services;
(22) Contingent fee rates;
(23) Range of fees for services ....
(24) Hourly rate ....
;
(25) Fixed fees for specific legal services, the description of which would not
be misunderstood or be deceptive, provided that the statement discloses that
the quoted fee will be available only to clients whose matters fall into the services described ....
In addition:
(C) Any person desiring to expand the information authorized for disclosure
in DR 2-101(B), or to provide for its dissemination through other forums may
apply to the agency having jurisdiction under state law ....
(D) If the advertisement is communicated to the public over radio, it shall be
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A, which was adopted, was "regulating," in that it spells out
what is allowed in detail. Its itemization is reminiscent of a
state anti-discrimination law of the 1950's which spelled out
what was illegal in such detail that, it was said, racists consulted the list to find out what was omitted and therefore could
continue to be done to minorities.
Proposal B should have been referred to Proposal A, for it
spelled out what was prohibited rather than what was allowed.
Still, the prevailing attitude in both proposals complicates
rights under the First Amendment because of an innate suspicion of the mass media. All citizens are entitled to such suspicions and are free to act in accordance with them as
individuals. What should not be done is what has been done
by several of the professional associations. Separate codes of
conduct, having the force of law, should not be enacted by private groups where they inherently conflict with First Amendment protections and rights. Moreover, under the law of the
land, private groups, whether professional in character or not,
may not go beyond boundaries established by government and
common consent for the general welfare. 9
prerecorded, approved for broadcast by the lawyer, and a recording of the actual transmission shall be retained by the lawyer ...
(F) . . .if a lawyer publishes any fee information authorized under DR 2101(B) in a publication that is published more frequently than one time a
month, the lawyer shall be bound by any representation made therein for a
period of not less than thirty days after such publication....
(H) This rule does not prohibit limited and dignified identification of a lawyer as a lawyer as well as by name:
1. In political advertisements when his professional status is germane to
the political campaign or to a political issue....
5. In and on legal textbooks, treatises, and other legal publications, and in
dignified advertisements thereof.
(I) A lawyer shall not compensate or give anything of value to representatives of the press, radio, television, or other communication medium in anticipation of or in return for professional publicity in a new item.
See "A.BA. approves lawyer advertising rules", and "House of Delegates Adopts Advertising D.R. and Endorses a Package of Grand Jury Reforms", American Bar Association Journal, Vol. 63, (September, 1977) pp. 1177-8, pp. 1234-1237.
Television advertising, which was not included in DR 2-101 was permitted by state
agencies monitoring professional discipline. Other categories of excluded information
could also be allowed.
79. May Citizen X be denied his rights to create or publicize his legitimate interests or views because he is a professional? No! May Citizen Y insist that he and his
colleagues have a duty to protect the public by absolutely necessary codes of extremely defined nature? Yes!
What happens when Citizen X and Citizen Y argue over who is right, each claiming
the theoretical premise given them here? Citizen X or Citizen Y must submit to the
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IV
Dealing with Legal and Medical Problems: Public
Relations Requirements of Protection,
Explanation and Freedom from
Anxiety
A.

Public Skepticism: The Dilemma of the Legal, Medical and
Journalistic Professions

Public skepticism about the processes of law, government,
and the sciences is manifest in each day's reports of the mass
media. Stories of questionable practices in the legal profession
and in government abound. Praise of scientists is less frequent
than adverse criticisms triggered by their mistakes. Leaders of
the "Fourth Estate" fear that they are the target of public skepticism as well; they are being blamed for merely relaying bad
news, be it of some failure of the law to "do justice," or political
corruption, or of some breakdown of scientific procedure.
This trend may be outlined further. Lawyers, whose profession has always dealt with the elucidation or representation of
authority, have been forced into the roles of negotiators between claimants and authoritarian institutions. The courts
deal increasingly with cases where the applicable laws and judicial results are social compromises. This change in the role
of the attorney and the law forces skepticism on the public.
Physicians and medical technologists have advanced art and
science to the points where all creatures, great and small, are
immediately or potentially affected by their works-in both advantageous and detrimental ways. This marks a dramatic
change from the view of the country doctor gently soothing the
maimed and healing the ill-all with the knowledge that he
cannot control everything in the course of a patient's illness.
Chemists, virologists, biologists, physicists, environmentalists
and all their allies contribute to the modern medical team.
Again, the price of change can be counted in public fear that no
central authority is in charge, that no philosophical or moral
authority referees or controls changes. Skepticism is the result. For example, genetic engineering has generated much
public concern despite all the claimed benefits for mankind
ascribed by leading scientists. On the positive side of genetic
test of the laws under a Constitution which tolerates special conditions but not special
social classes with separate distinctive personal rights.
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engineering, medical research and development companies are
working on gene-splicing techniques, leading, hopefully, to
such miraculous breakthroughs as a cure for cancer.8 ° On the
negative side, there is great concern that no adequate supervi.sion can be exercised over genetic experimentation so as to
minimize the possibility of creating genetic monsters as a byproduct of useful research. 8 1
Reporters, editors and publishers of news have learned that
readers and viewers who devour their product are more accustomed than ever before to stories which generalize or fail to
strike deeply with explanations or ramifications of problems.
Oppressive concerns for timeliness and other shortcomings of
the media too often preclude investigations which pry deeply
or broadly. Consumers of news are trained to grasp at the
available bit. Aside from the exceptional retrospective media
efforts in book length discourses of newspapers and
magazines, the news consumer feasts upon what is latest. As
the marvels of press technology have made the latest possible
in what is called "real time," news consumers have become accustomed to seeing what is happening now.8 2 A consequence
of much of current media practice is the reduction of meaning
to appearances. Presentation is confused with analysis. As a
result, the news consumer treats what he sees, hears or reads
with skeptical amazement.
If there is a common root to these aspects of public skepticism it is what we naively call "progress". These days progress
is met not with open arms but with fear of change.
B.

A Way Out

If there is a way out of the legal, medical and journalistic dilemmas discussed, it is the path of socially realistic responses
to public anxieties about change. Members of the three professions must accept as a fact of life the public pleas for authoritative answers to problems. Authority must be understood not
in terms of power alone, but in terms of responsibility as well.
Authority is based on public confidence; individuals, families,
communities, and nations must be confident that their best in80. See Bishop, Biological 'Missiles' Are Arrayed to Attack Cancer, Other Ailments, WaU St. J., June 3, 1981, at 1, col. 1.
81. See Severto, FederalMandatefor Genes Tests Disturbs U.S. Job Safety Official,
The N.Y. Times, Feb. 6, 1980 at Al, col. 1.
82. See IntroductoryRemarks of Rose Elizabeth Bird, 3CoMM/ENr .J.188 (1981).
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terests are respected by those who are responsible for action.
The authority of physicians, lawyers and media practitioners
to act is never fixed, but changeable according to the need to
respect fact and to be responsive to public opinion. The serious weakness of authority today is demonstrated by the quick
responses to problems by charlatans or mongers of propaganda who readily step forward to propel angry public moods.
Dr. Carl Sagan, the noted astronomer who has pioneered in
the popularization of scientific research on television, wants
"informed public participation in technological decision-making [in order] to decrease the alienation which too many citiSince the
zens feel from our technological society ....
mass media are "the most effective agents" of participation, he
calls for better work by them for he finds their products are
"often ... dreary, inaccurate, ponderous, grossly caricatured
or ... openly hostile to science." 4
Is it any wonder that when the average citizen learns yet
something more about atmospheric pollutions manufactured
by industry he turns a bit hostile? On one day he may read,
see or hear about how contending sides declare when death is
a medical fact or when life has begun. In addition to morals
and religious beliefs, the citizen is bombarded with rival medical claims based on what is said to be authoritative fact and
rival legal claims based on legal precedent, medical learning,
morals, religion, or any combination thereof. Legal and medical news is full of "point-counter-point".
The differing views don't always educate. At times even the
most precise and coldly scientific analysis rubs the news consumer the wrong way. No longer a believer in authority per se,
the new consumer discounts doctrinal knowledge because of
suspicions as to motives. He does not esteem doctors and lawyers as doctors and lawyers used to be esteemed. Perhaps the
democratization of these professions and the complexities of
the fields in an age of change are to blame. Perhaps it is because every positive story has its counter in what is also offered to the news consumer. This much is certain, the
credibility of the profession is weakened whenever items like
the following are made public:
A Congressional subcommittee reported recently that some
83. Sagan, In Praise of Science and Technology, 176 THE NEW REPUBLIC, Jan. 22,
1977, 21, 24.

84. Id.
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2.38 million needless surgical operations had been performed
in the United States during 1974, resulting in about 11,900 unnecessary deaths. The cost to the public was estimated at almost $4 billion, of which more than $1 billion was spent for
unnecessary
surgery performed on Medicaid and Medicare
85
patients.
C.

New Standards for Medical and Legal Reporters
and Reports Needed
1. Greater Trainingfor Reporters

Neat and definitive resolution of many serious legal and
medical problems will not come from courts of law or medical
science. The general public needs to be agitated to action for
resolution of these problems. Stories carried by the mass media about these problems may help clarify their dimensions,
and thus promote their resolution at the grass roots level. Usu..
ally, however, these stories will reveal less than is required to
soothe an anxious audience or will fail to analyze in such a
manner as to make fully clear the dimensions of a given situa..
tion. By and large, reporters and editors of the mass media falter in efforts at clarity and precision in direct proportion to the
complexity of the material to be handled. Because so few media organizations employ reporters with legal or scientific
training who would be better able to convey difficult legal or
medical news, emphasis has been placed on feature stories or
Sunday supplement curiosities and not on probing analytical
work. Coverage of the law or of medicine has always been less
than adequate. Indicative of this predicament is the fact that
as of 1981 "[o] nly five newspapers [in] the United States have
full-time reporters covering the U.S. Supreme Court. No general circulation newspaper has a reporter covering its state
supreme court full time. Even at the trial court level, many
86
newspapers provide only part-time, hit-and-miss coverage."
2.

Potent Medical Reports

The reliability of medical news has become a real issue worrying both publishers and practitioners. For example, the viral
disease herpes became very popular in 1981; press reports of
the disease became the fad in medical coverage that year. Dr.
85. Dreyer, Mortal Coils, 222 THE NATION, 728 (1976).
86. Shaw, Media Coverage of the Courts: Improving But Still Not Adequate, 65
JUDICATURE 18, 19 (June-July 1981).
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Steven Strauss, a virologist at the National Institute of Health,
commented: "There is no good evidence that the number of
cases has increased substantially over the last ten years. The
data suggest that in 1970 physicians were seeing many infections, and physicians are seeing many infections today ....
I
don't want to minimize the impact infection has had, but the
media is [unjustifiably] increasing anxiety about [the] disease."8 7 Despite these facts, numerous newspaper and television reports in the spring of 1981 focused on the disease which
88
was characterized as a new epidemic.
A further example is a United Press International story recently carried in leading newspapers across the country. The
headline published in the Boston Globe ran: "Brain Damage
Tied to Childbirth." The story, based on material from a then
continuing National Institute of Health study, alleged that serious brain damage had been sustained by babies of mothers
who had been given anaesthetic drugs as part of a routine medical procedure. The claim was based on unpublished research
from two psychologists. "Foul play" was the response of Dr.
Milton H. Alper, anaesthesiologist-in-chief at Boston Hospital
for Women. He insisted that there had never been "any documentation of IQ loss due to analgesics or anaesthesia." In
early 1979, Dr. Emmanuel A. Friedman of Beth Israel Hospital
in Boston, prominent in the national Collaborative Perinatal
Project which scientifically tracked 50,000 infants from their
mothers' pregnancies through their first seven years of life, testified before a hearing of the Food and Drug Administration in
response to the report.8 9 He termed the findings of the two
psychologists "shrill and strident, leaving no doubt about the
authors' preconceptions." 90 The New York/New Jersey UPI editor and author of the story, Richard Hughes, took the offended
physicians to task, charging, "What offends the doctors is that
the material wasn't published in a medical journal first." Continuing his counter attack, Hughes said:
The medical profession has a built-in arrogance. They don't
like other people airing their views for them. The major issue
here is not that some women have been scared out of their
87. Sternberg, Is Herpes a Disease of the Media or of Medicine? 9 THE PRESS, 4
(June-July 1981).
88. Id.
89. Dietz, Doctors Cry "Foul"Over Medical Reporting, The Boston Globe, June 24,
1979.

90. Id.
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wits, but whether or not the press has the right to present to
the public some of the risks involved in the chemical age in
which we live in language people can understand. 91
Hughes further explained his belief in the press' right to provide the public with any--even speculative-health-related information. Hughes argued that:
Even when studies are done on the effect of valium on rats, I
have the right to know so that I can weigh the risks. Committed doctors and scientists raise the same questions reporters
long to filter down through the
do, but their findings take too
92
medical publication system.
Commenting on similar issues, a leading medical editor said
that "[tihe release of stories about claimed new medical findings that have not yet had peer review risks the dissemination
of premature and inaccurate information that cannot be evaluated by the experts and is likely to mislead or confuse the
93
public."
The debate continues; reporters arguing for the public's right
to information, and doctors retorting that unnecessary panic is
caused by the inaccuracy of prematurely released research
results.
3.

The Lawyer's Role: An Illustration

Advice of lawyers to clients generally sharpens facts and issues and aims at the presentation of alternative courses of action which are legally sustainable. Sometimes the legal
advisor, in the role as chief counsel for a commercial or governmental organization, decides which risks the organization will
take. Nancy L. Buc was in such a situation when, as chief
counsel for the U.S. Food and Drug Administration (FDA), she
had to precipitate the appropriate response to a medical alarm
transmitted by the media.
In June of 1980, the Center for Disease Control issued its first
report dealing with toxic shock syndrome. Media reports of
the malady and its causes circulated widely, especially in the
following September and October, frightening the thirty-five
million American women who use tampons. Rely, the brand
name tampon product of Proctor and Gamble Corporation, was
specifically implicated as a possible cause of the toxic shock
91. Id.
92. Id.
93. Id.
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syndrome. However, the medical scientific data was not conclusive and research was continuing. Indeed, some women afflicted had used other brands of tampons or none at all.
In late September, Proctor and Gamble announced a voluntary recall of Rely. At the same time, Ms. Buc and her legal
colleagues at the FDA were able to negotiate a consent agreement with the company. The agreement established procedures for the recall "down to the consumer level," and for
advertising about the possible dangers of tampon use.94 Pursuadvertiseant to the agreement, Proctor and Gamble published
95
media.
electronic
the
and
print
the
both
in
ments
More and more lawyers will have to consider news and publicity surrounding the acts of their clients in determining how
to-approach a particular legal dilemma. Reports of the media
may both cause and resolve these dilemmas and today's attorneys must be cognizant and adaptable to the power of the media. For the past thirty years or so, the legal profession has
been drawn deeper into the area of negotiating the public responsibilities of other professions, especially medicine. The
range of legal influences and applications has become significant in what might be called practical ethics. One may not
read of disputes about abortions or about obligations to obtain
"informed consent" from patients without reaching the conclusion that lawyers are ethical guardians. This expanding role
requires lawyers to speak out, go public, and present their
views before different public audiences.
4. Media Failings: Illustrations
The mass media tantalize with exaggerations at times when
straight news would be better for the public. Sometimes dramatic license is too liberally taken advantage of in media versions of medical and legal doings.
For instance, a researcher supported by New York Times television critic John J. O'Connor, alleges that a Columbia Broadcasting Company movie "The Five of Me" was downright
fictional. This movie was supposed to dramatize the real 37
94. Shore, Regulation in the Face of Uncertainty,81 BROWN ALUMNI Q. 32-33 (May
1981).
95. The government has since announced new rules requiring tampon manufacturers to warn women that the use of the product is associated with toxic shock syndrome. The rules require either a comprehensive warning on the tampon package or
an alert advising the user to read the enclosed information leaflet. Ed.
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year case-history of an individual with multiple personalities.
The plot of "The Five of Me," which was of considerable interest to popular entertainment audiences as well as psychologists, family counselors, physicians, lawyers, and mentally
troubled persons and their families and friends, can only truly
be appreciated in light of the deprecating conclusions of the
critic.
As it turns out, the father never literally threatened castration
with a razor; the new personality does not emerge in Korea but
is present from childhood; Hawkesworth was never a prisoner
of war; the friend that he supposedly saved never existed;
Hawkesworth does meet the fiancee of a friend after the
friend's death but doesn't marry her .... 96
Inspired by a true story, this television production raises the
question of dramatic license as opposed to downright misrepresentation. How far may the dramatist go? How much of the
reality must be retained?
Sometimes, medical news of immense concern to mass audiences is less than reliable because of this tendency toward exaggeration. Driven by their mania for delivering exclusives on
fast-breaking news, reporters often got carried away in their
reporting. In the absence of expert knowledge, reporters have
been known to concoct or convey unverified information, often
provided by uninformed medical staff personnel, press aides or
even bystanders. Unreliable reports broadcast immediately after the assassination attempts on President Reagan and Pope
John Paul II were, despite disclaimers issued during their announcement, disservices to the public. Medical professionals,
government officials and media leaders will have to work for
higher standards of reporting during catastrophies and emergencies.97 Under such circumstances the opportunities for creating panic are too great to be taken lightly. Perhaps better
legal or equitable remedies could be developed if deliberate
carelessness can be proved--consistent with the rights of the
freedom of the press. Obviously, practical realities make proof
of deliberate carelessness less possible and legal remedy more
unlikely than solutions fostered outside of the judicial system.
Hence, improvement of such voluntary efforts as enforcement
of ethics in the news industries is the most promising solution.
96. O'Connor, When 'Based on' Loses Touch with Reality, The N.Y. Times, June 7,
1981, § D, at 29, col. 4.
97. Altman, The Doctor's World, June 2, 1981.
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One of the more bizarre press episodes of recent years illuminates in curious ways the great powers of the mass media.
In some regards, Janet Cooke's story "Jimmy's World," the
portrait of a child who was a heroin addict, struck deeper than
most available accounts of the evils of drug addiction. It appeared on September 28, 1980, on the front page of the Washington Post. Ms. Cooke began her story with the nerveshattering word-picture "Jimmy is 8 years old and a third-generation heroin addict, a precocious little boy with sandy hair,
velvety brown eyes and needle marks freckling the babysmooth skin of his thin brown arms."9 8
"Jimmy's World" won a Pulitzer Prize on April 14, 1981. For
more than six months, the world of journalists and all the people served by journalism had taken some pride in an enterprising reporter who had made millions of people aware of the
grimy, sadistic, dehumanizing environment in which many
children exist. Journalists also took grim satisfaction in the
fact that it is the duty of the press to expose evil and corruption; shakers of society can make it difficult for the powers that
be to sit idly by when baldly confronted with inhumanity as
exposed in "Jimmy's World." The action of the press shows us
that "Jimmy" suffered and needed to be saved, not only for
himself, but for the moral good of all the rest of us.
The story originally appeared to be relevant and important to
any reader who had normal feelings about what is good and
bad. The report was relevant because it involved a significant
social problem. "Within journalism the quest for relevance revolves around old themes--objectivity versus subjectivity, detachment versus advocacy, observer versus watchdog."9 9
On April 15 the Washington Post notified the Pulitzer Committee at Columbia School of Journalism that it was relinquishing the Prize given Ms. Cooke because the story was
false. Benjamin C. Bradlee, executive editor, wrote in his telegram, "She told Post editors early this morning that her story
... was in fact a composite, that the quotes attributed to the
child were fabricated, that certain events described as eyewit98. Cooke, Jimmy's World 8-year-old Heroin Addict Lives for a Fix, The Washington Post, September 28, 1980, § A, at 1, col. 1.
99. Johnstone, Slawski, and Bowman, The Professional Values of American Newsmen, PuB. OPINION Q. 522, 540 (Winter 1972-1973).
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nessed did not happen. 100
This sad journalistic fall from grace had more than one noteworthy aspect. Janet Cooke had only worked at the newspaper
for eight months before she was assigned to research the use of
drugs by pre-teenagers in the ghettos. Her story about
"Jimmy" looked suspicious to her more experienced editors,
who asked her to identify "Jimmy" and to give details about
his mother or her lover who, according to the account, injected
the boy with a needle that entered "into the boy's soft skin like
a straw pushed into the center of a freshly baked cake."'1 1 Ms.
Cooke refused to divulge specific identifications and locations
even to her editors, on the grounds that she had a professional
obligation to protect the confidentiality of her sources. Her
reasons appeal to reporters and friends of the press who want
to avoid having sources dry up because of fear that the police
or the courts will be one step behind the news. Cooke also
urged that she had been threatened with a knife by Ron, the
lover of Jimmy's mother. According to Cooke, Ron said, "If I
see any police, Miss Lady, or if any police come to see me, we
[he glances again at the knife] will be around to see you."'0 2
Under these circumstances the editors were less than diligent
in making certain-before publication-that they were printing
factual material.
Furthermore, Ms. Cooke had falsified educational attainments and talents in her own resume. The newspaper's strong
opposition to revealing the sources of the story to drug-abuse,
youth-service and police officials on First Amendment grounds,
seemed extremely murky when the facts of reportorial deception became public and the once meaningful First Amendment
arguments were replaced by veiled apologies on behalf of the
profession. 103 Even the vaunted Watergate expose team at the
Post had their professional stature lowered somewhat by the
Cooke incident.
There is a lesson for all in journalism, law and medicine that
goes beyond the pitiful trap into which a young reporter dug
100. See Green, Janet's World: The Story of a Child Who Never Existed-andHow
and Why It Came to Be Published,The Washington Post, April 19, 1981, § A, at 1, col. 1.
101. Cooke, supra note 98, at 9 col. 6.
102. Id. at 12, col. 12.
103. Friendley, Falsification of Prize Article Puts Spotlight on How Newspapers
Check Stories, The N.Y. Times, April 17, 1981, § B, at 3, col. 1; Clark R. Mollenhoff, Where
Myths Are Apt to Be Born, The Washington Star, May 1, 1981.
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herself, or was allowed to dig herself, by people with the training and experience to know and do better.
"Jimmy" may have been a composite, a fictional child created by Ms. Cooke to tell a story she had indeed researched.
Cooke may have gone beyond reportorial boundaries in fictionalizing truths by not revealing her fabrications. For all that, for
the great professional transgression which has led the press
corps of the nation to much hair-shirt wearing, breast-beating
and mia culpa oratory; Jimmies do exist and do suffer.
What should have followed the boomeranging Pulitzer Prize
to Ms. Cooke, in addition to the sensational handkerchief
wringing about professional behavior, was a genuine team effort by the American press corps to get the truth about abused
children in American cities, towns and villages. From the day
that Mr. Bradlee wrung the truth from Ms. Cooke, he and his
colleagues should have begun the process to set the record
straight; radio stations, television stations and networks
should have joined in the enterprise.
Lawyers, physicians and government officials should have
organized to rescue Jimmies, to make the abuse, torture and
destruction of innocent children less possible in our society.
Unspeakable suffering, made so real by Ms. Cooke's original
presentation, should have led responsible citizens to some
manifestation of tangible efforts, beyond emotional and easy to
come by sighs of regret or remarks about how terrible it can be
in the slums, or how reporters and editors with good intentions
err.
It should be noted that the returned Pulitzer Prize went to a
Village Voice reporter, Teresa Carpenter. Her story dealt with
three murders committed by a mental patient.
No case is made here for any crusades! To the contrary, the
point is that when the public trust is violated by the media, as
it was in the Cooke situation, and when the press and public
responses so obviously call up introspective analyses of what
went wrong, the truth should be found.

V
Conclusion
Lawyers properly concern themselves with the negotiated or
adjudicated resolution of cases involving their clients' interests. Physicians properly concern themselves with the health
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of individuals under their care and the combating of definite
medical situations. In these ways doctors and lawyers individually respond to "public need."
As upholders of the rules of their respective professions, lawyers and physicians also address themselves to more generalized problem-solving. In so doing, they adjust their
professional investigations and discussions according to accepted professional standards and ethics. More adjustment is
needed. The mass media provide an extraordinary opportunity for lawyers and physicians to exercise their rights and
privileges, as practitioners and citizens, by publicizing their
views regarding what is professionally, socially, politically or
morally important. As the mass media are no longer outside of
appropriate professional boundaries, professional involvement
in public fora should be added as a basic consideration to satisfactory professional conduct. Certainly, it is appropriate for
those who are certified by the state to secure public safety,
health and welfare to speak out on subjects affecting those
very qualities of life.
More frequently now than in decades past, scientific debate
sparks great controversies over what is beneficial to the public.
Although there are some issues which are far too complex for
public discussion, there are numerous subjects which can be
presented to the general public with honest presentations of
argument and counter-argument. Environmental situations,
patients' rights, child abuse, baby formula controversies, rape,
smoking, medical attendance at executions, human organ
transplants, tampon use safety and nuclear technology are
among the many pressing subjects ready for scrutiny and careful pronouncements by the legal and medical professions.
Increasingly, informed public opinion is the result of comprehensive mass media coverage of important legal and medical issues debated by lawyers and physicians. Such
comprehensive coverage, however, is not possible without the
help of legal and medical professions. Specialists in these
fields need to take creative public positions. Many more practitioners must overcome their fear of mass media pronounce-.
ments and publicly present their views. Even in
contemplation, the acceptance by professionals of responsibil..
ity to the public through the media is a heartening prospect.

